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KtKORANWM

Director, Bureau of Land Manaqement (620)To:

From: ,~cting Deputy Associate Soli~itor
:Ener9Y , Resources

I:;uidance in the treatment of lessees who have filQd for
:relief uncSer Chapter. 7 and II of the Bankruptcy Code
:11 U.S.C. tlOl, ~ !.!9.

Subject:

You have rlaquested gener,al quidance on issues that arise when .
holders 0( Federal mineral leases file for. protection under the
bankruptcy laws. 11 U.S.C. 1101 ~ !!9. ~ 9Qn@r~1 OVQrvi.w of
bankruptcy law is provided for a better understanding of specific
provi$ions as they relate to areas of concern toOth. Bureau of
Land KanaqE~ment ( S~) .

I .~. 7 and chapter 11 PrOc!edipqs
..,

Holders of Federal mineral leas.8 will be primarily involved in
either a Chapter 7 or a Chapter\--l~ bankruptcy pro~eedin9.
Es,sentiall~', a Chapter 7 proceeding i~ a liquidation process in
which the assets of the debtor are sold and t.he creditors paid
from the proceeds. A tr\lstee is alway& appointed in a Chapter 7
ban)0:rupt.cy. and i~ respon$ibl. for conduetinCJ the business of the
estate (the assets of the bankrupt) p~ndin9 liquidation.

Unlike a Chapter 7 di..olution pro~e~din9, a Chapter 11 bank-
ruptcy araticipates that the debtor vill cont.inue to exist and
operate after the bankruptcy concludes. ~ Ch.p~.r 11 proc8edin9
~llows for a r.struct~rin9 of the debt. of the debtor tbro\lCJh a
plan of l"eor9anization that Is submit.tecl to and confirmed by the
court. The plan is cleslqned to provide $o.e return to creditors
wh:ile enab.lln9 the company to be viable a9ain by pr888"ing tho...
assets nece~isary to carry out the business of the 4.~tor. In a
Chapter 11 c:ase, a trust-ee Jlay or may. not be appointed. Absent.
t:h.! appointrnent of ...trustoe, tbe debtor runs th. affair. of the
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bu£inec~. .(R@f@r@nce8 to ..trullt.~.. below also apply to the
d"ebtor if no trustee 1. appointed.) Generally, the trustee or
debtor ma)" run the busine8s in its ordinary cour.. withouthearin9s tl.fore th. bankruptey court.. For purpoc.. of ..

discussion, the inforl\ation below applies equally to Chapter 7
and. Chapt'~r 11 cases except.wher. othertlise noted.

.,.
II .~)t.ance or rejection of executory contracts and ge

!!!!!~s-u!!der II u.s.c. f365 .

1'he Bankr\lptcy Code provides that, aubject to the court's
'a:pproval, a debtor in bankruptcy or its trustee may accept. or
reject. ef-rc\at.ory contract:a and unoxpired leaGes. II U.S.C.
t36S(a).-J This provision reco9niz.s that certain contractual
('bli9atior1s incurred by the debtor may be particularly burdensome
alnd that. I?erformance of t:hem "oulcl t:.hwart the primary 9041 of
bankrupt~r yhich is the recovery of the debtor from its financial
clifficult;ies. section 365 was enacted to avoid this problem and
E!mpOWers '~he trustee to accept. those leases that benefit the
bankrupt 4!state and reject those that are burdensome.

}llthou9h 1~he t;rustee may assume °yreject any executory contract
clr unexpiJC'ed lease of the debtor, certain safe9uaru exist tor
t:he credi':or if a default has occurred in the lease. If a
clefaul t. e'c1sts, t-he trust-ee may not. assume the lease unless the
t,rustee -

.",.
1. .:ures or provides adequate assurance 'that h. vill

promptly c:ure the default;

2. c:ompensate5, or provides adequat.8 assurance that: he ...111
~Jromptly c:ompensate, the creditor for any actual pecuniary loss
resultin9 from the default; and

3. P37vides adequate assurance of future perfonance under
the lease..-

.';1 An eXE~C\lt.Ory contract is a contract that has not as yet bee'n
fully cOml)leted or performed. alacks Law Dictionary 512 (Sth ed.

1979).

~I 11 U.!;.C. § 365(.) (1982). This provision was not affected
by thQ 19'!. amendInents although the procedures to be followed by
tibe trustEle were amended as described below.

1.1 11 U.s;.c. i 36.5(b) (1) (1982) 4
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On July 10, 1984, Con9ress Amended certain provisions of the
eankruptu~~ Code, lnc1udin9 aect1on )1'. P~blic Law 98-353; 91
Stat. )61,. Section 553 of th. 1984 ..endment. provld.e. that such
amendments b,ecome effective for cases filed 90 dey. after tbe
d.t. or enact.ment that is, October 8, 1'84. Theretor.. in .,
d.~eraining the cu~rent statu. of the 1..se, i~ ia 1.portant to
6ftertain vhether the petition for bankruptcy was fl1ed before or
after October 8. 1984. .

A. ~re-Oc~~ber 86 1984 Bankruptcy. In a Chapter 7 bankruptcy
case, if tb.-trujte. does not asSUm!tor reject the lease vithin
60.~ays aster the order for relief6 then the leaae i. deemed
rejecte4.3I The Court may vithin such 60-day period qrant
additional ti.e for cause. Prior to the 1984 .aend.ent.,
petitions file4 under Chap~er 11 ware not restricted by the 60-
day limita~ion. For Chap~.r 11 petitIons file4 prior to October
8, 1984, tba trustee may assUD. or reject an unexpired leas. any
tirn,e prior to the confi~ation °ythe reorgani&ation plan. Upon
req~est of a party to the lease, however, the court may order
the trustee to decide withi !l a specifie<1 tim. period vhether to
assume or reject the lease.

B. Petition,~ ~iled.fter oc~o&.!r,llg~4. The 1984 amendments
addl!d several important provisions to section 365. A new
pro"ision rec;Uires the trustee to perform tiaely all obli9ations
of 1~he debtoJ~ under the lease ar181n9 froDt an4 after the order. .

.!1 The bank]~upt.cy prOCA££ bQ9in.£ with the filinq of a petition
in the bankr\,lptcy court. If the petition i. filed by. debtor
seeking reliE~f, then the case is considered voluntary. The
f£lin9 of a "roluntary p@tition constitutes an crder for r.lief.
11 U.S.C. § JIO1 (1982). Therefore, the 60-day period would be
measured frcJlI the date of filing. The bankruptcy petition may
.alsc be filedl by certain creditor. of the debtor. S~~h a case is
deemed to be involuntary. In an involuntary bankruptcy case, the
order for relief is entered after the petitioners prev~il at
trial or upon default if the pe~i~1on i. not ~1.ely controverted
by the debtor. 11 U.S.C. i 303 (1'82).

~/ 11 u.s.c. '6S{d) (1) (1982)

y This requ,est is made by formal motion to the court under

Bank.ruptcy Ru:Les (BR) 6006 and '014.

11 jll U.S.C. 3'S(d) (2) (1982) .
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(1984 Supp.)!1 J6S (d) (3)11' tJ .S .C: .

!1 (1984 Supp.}11 U.S.C:. -36'(4) (.)

1980).
ill' Secti.ol' 365 (a) of the Bankruptcy Code requires approval of
thE! court. for the as5\maption or rejec't.ion of an exesutory
corJtract or unexpired lease by the trustee. Such approval 1s
obt~ained by a proceedin9 before the court. Bankruptcy Rule
60C'6 ( a) pro"ides that. a proceedin9 to assuJ\e or rejec!t, an
e)Cc~cutory contract. or: un8xpired leas., other than part of a plan,

(footnote contlnue4)
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int.htion to 3S.Ume the lease, 8uch decision Day not be bindinq
without apprc,val of the court. Furtheraor., .ven 1f the ,0 days
has lapsed arid t.he trust.e haa not acted to aasua. or reject tb.
le.a8o, yo\l st.ould not aSAUl\a that it i. daa.ed rejected vitbo\lt
first ..certILininq whether th. court has 9rant..d an .xtena1on of .
ti~e durin9 1:he 60 day periocS. final:ly, it the '0 day perl04 bas
rpn, no aa.uDption or rejection has oc;curred, a~d tbe court ha.
not. 9rant.ect .kn extension of' tia., it 1. prudent to notify tbe .;.court and tht. trustee of your intention to make t.be lands .

available foJ:' 1..ain9 before actually doinCJ .0 even tbouCJh the
lease 1& deelned rejected.

III .~i-scril!.!nation Aqain.t Debtor$

The Bankruptc:y Code prohIbits a 9overnmental unit from denying,
revokin9, or suspen4in9 .a license, p-tmit, ~b.rter, franchi..
or other s~m:ilar 9rant to. ...person that is or has been a'
debtor under [the Bankruptcy Code] ...or another person vitb
~hoJQ 5uch ...debtor 18 a&soeiat.d, .ol.ly b@cau.. .uch ...
debtor is or has been a debtor under this i~tl. ...or has not
paid a debt l~hat 11 dischargeable :.y The purpo.. of

this provisic)n is to ensure that the d@bt.or is giv8n t.he .fresh
start- to wh:lch he or she 18 entitle4 under the terms of the
bankruptcy d:ischarge. Any policy tha't would treat bankrupts

(footnote coJ'tinued from previous page) .

is 9overned ))y Rule 9014. If the acceptance or rejection of an
unexpired lease is p1""ovide~ for in t.he reorganization plan, then
the approval of the plan by the court would necessarily constl-
~~':e approva:L of the rejection or aasu.ption of th. 1.a8. and a
separate proc:eed1nq wou1~ not be nece554ry.

R".Jle 9014 se1;s forth procedures to be followed relating to
c=ntest.ed ma1;ter& in general, an~ requires that ~eli.t souiht
u:")der the ru:Le be requested by motion to the court. The motion
is required 1;0 be served in the manner prescribed for service of
a summons or complaint by Rule 7004, wh1ch calls tor dellv8~y gf
~~e complain1: to the United States attorney and sendin9 a copy by
reqistered OJ~ certified mail to the pertinent agency-

-:~ere is no Eipecific provision for notifyinq the lessor in those
situations wtlere the trustee neither accepts or rejects within
the 60-day pE!riod and the lease terminates by operation of law.
If you seek t~o determine the status of such leases, you should
coordinate wit.h the'Re9ional Solicit.or.

W 11 u.S.C'. S2S
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dit:ferently simply by virtue of th. bankruptcy would violate this
pr()vi~ion. Thus, pendinq lease offera and applications for
.PI)roval of assiqnment should be processed in the ordinary course
of business. This does not ~ean, of cour.., ~b.t 1.a.. offer. by
apl)lica"t.. in bankruptcy aust automatically be qrantecl if other
valid reaSOil\s for rejection .xiat. In the event you become
c~cerned with the status of a parti~ular bankruptcy,. you should consult. with the appropriat.. attic. of the Solicitor. .

I\*.Automatic Stay

Upon the filing of a petition under either Chapter 7 or Chapter
11', the automatic stay provision. of 11 U.S.C. 362(&) become
cffe~tive. The stay pr.vents -the eo~enc.ment or continuation
...of a ju~icial, administrative, or other action or pro-
ceedin9 a9aLinst the debtor that was or could have been commenced
before the.commence~en~ of ~he [bankrup~cy] ea..:- ~he enforc.-
Jrle'nt of a jludqment. obtained against the debtor bafor. the
commencement of the ban~ruptcy case: th. takin9 of any other
ac:~ion ..t.o collect, assess, or recov.r a claia &9ain8t t:h. d@btor
that arose before the commencement. of the [bankruptcy) case,- and
-t~he setof1~ of any debt oved to the debtor that arose before the
c(lmmenCeJIleJ1t ot the [bankruptcy case] e9ainGt any c1aia a9ainct
the debtor..- The stay 15 applicable against all entities,
includin9 ctgencies of the United states government. This
pI~OV ision 'ias lDIplemented to insure that the bankrup-tcy is an
o:"derly prl)Cess and to safeguard the assets of the bankrupt
e~~tate .

cf!rtain ac'tions are exempt form the automatic stay under ..ction
31)2 (b) of 't.he Code, includin9 .(4) ...the co1lJDen~...nt or
c;~ntinuati,on of an ac~1on or proceeding by a governae.nt.al unit to
enforce such governmental unit's police or regulatory power:-
a:,d, ~(S) ...the enforcement of a judgement, other than a
::".oney judgement, obtained in an action or proceedinCj by 8
qovernmental unit to enforce such 9.Overnmental unit.'s police or
requlatory power.- The automatic stay remains in effect until a
discharge is granted or denied, the C~5!3;S c11smi.»ed, or the
case is closed, whichever occurs fir8t~-- The exception. to the
s.~ay have been interpret.ed narrowly by the courts. Generally,
any exercise of a re9ulatory power ~o prot.ect. a purely pecuni&ry
interest of the United States would ~e considered a violation of
t.he stay. Exercise of power to protect t.he public health, safety
and welfare would properly come within the except.ion8.

w 11 U.S.C. 362(c) (2}.
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.<?p~J~~lal Questions and ConsIderatIonsv.

In tbe past, the State Director, Colorado State Offlce,
r8~lest.d 9ujldance relatin9 to 8pacific operat1onal probl...
encctUntered I)y fIeld peraonnel in dealln9 vlth banknap~cy 1a.ues.
The!;e issues \lere thorouqhly r..earcl:aed and .\lcc1nctly addre.sed
1,!/1 lIemorandUB from the Reqlonal Solicitor, Rocky Ko\mtain
R'9j.on. -In ':.hat the problems ar. 11'k.ly to b. encount..r.d by
othl!r state c)ffices, these question. and the anaver. provided by
~he Reqional Solicitor. Rocty Mountain Region, In her March S,
198.; memorancSua to the Colorado Stat. Director ar. .et forth in
th~ remaindeJ~ of thia section.

The questions addressed were:

1- Can ve raquire full complIance wIth applicable
r~~latIon8 and terms and condition. of the various
lealse, 9rants. per:mi ts t etc. , vi thin the normal
ti.l.fra111es?

2. Sho:llld we issue Notice of Incidents of Noncompliance
und.er .3 CFR 3160,. when applicable?

3. Can ve assess damages and/or penalties under 43 CFR
31'J.J and 43 CFR .1163..?

4. Can we et tach 8 bond to obtain compliance?

s. Can we shut down operations?

6. Can ve te~inatc a lease, 9ran~. or o~her perait?

7. Is it. our responsibility to 1nit.iate contact vith the
ban](ruptc)' court's trustee in reaolvin9 nonc:o~plianc@
proJ~lems; and, should the tru8tee be our point of
con~tact in bankrupt cases ?

Set. out belo\i are the responses of the R89ional Solic::itor with
cer':.ain dele1:ions to avoid repetition of our earlier dIscussion
and with the tootnotes renu~ered.

A. An ()perator in Bankruptcy

An operator ()f an oil and gas lease that is not also a lessee of
the lease 9aj.ns its riqhts from being designated by the lessee.
43 C~O ro Ro JIEi2 0 3 (a} ( 1985) 0 For the purpo.e. of thie discussion,
we ~'ill assulle that the operator has merely been 'desi9Mted'
under this re~9Ulation, rather than ha.vin9 been assigned operatinq

a
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Moreover, the automatic stay provialons do not. apply 'to defaults
thalt arise .kfter tbe filing of the bankruptcy action. Matter of
~Fr~nvi!~~. C~;. In~.. 744 r.2d 13Z (3rd Cir. 1984). ~h.r.fore
yO\;1 .hould c:ontlnu. to enforc:e the regulation. agalnat the
op.!rator. .

By. .nforcln~J t.he requlationl and leas. taBs .9aln.t ttla .
cpt!rator, VI8 aean that remedial action aay be 8ouCJht. .Normal
t.1J1le frames may be employed for a correc'tion of both POfjJeti.tion
ancl prepeti1tion violations of operational requirelaenta.
Adclitionall:t, asse8Saents of fine. and duaga calculat.lon. .ay be
macle. The .)perator should be rendered an appealable decl..1on an4
be made to .exhaust its adminlstrative remef!1... Actual collec-
tlc»n of any money, however, ai9'ht not be allovecJ, re9ardles8 of
wht!ther the default occurred before or after t.be bankruptcy
fiJ.ing .

Th,! exceptic," from the automatic stay 18 Jlerely for governmental
enj:orcement proceedinqs. An injunction (or: order to perfona) may
be enforced and an @ntry for a .oneta~ judqment may be obtained.
11 U.S.C. i 362(b) (4). Collection of the dollar judgment a1ght
not~ be allo,..ec5. The legislative history 8tate. the following:

s ince 1the assets of the debtor are in th. posaess1on
and co]'1trol of the bankruptcy court, and .ince they
con&t.l1~ut. a fund out. of which all creditor. are
entitled to share, enforcement by a 9overnmental unit
of a Jnc)ney judqment would giv. it preferential
treabqnt to the detriment of all other creclltora.

Actions aga:Lnst any pryi'rty of the estate are generally stayed
11 u.s.c. S 362(a)(3).--

1!/ As was noted above and will be discussed below, if an

executory cc>ntract is involvod, the ~ourt may 9rant extensions of
time to corJ~ect postpetition defaults. The operator, however, !8
in a contrac:tual relationship with the lessee, not the Unit.ed
States. ThE!refore, the court should not be abl. t.a alt.Ar the
operator's %.e9ulatory requirements. M.oreover, such relief is not
automatic b,"lt JlUst be requested .

1!1 Two cas;es have been located where such actlvitias have been
allowed slnc'e the actions yare a part ancl parcel of the agency's
re~~latory action. For instance, the Office ot Surface Minin9
vas allowed to collect a civil penalty. p.S. v. Ene~-~ern.,
~~, 19 B.R. 1020 (D.C. ohio 1'81). The securltie. and Exeh~ngo

(footnote continued)
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However, yclu are not vithout resources to collect any sums owin9
or to seek remedial actions if the operato~ faila to p.~rgrN such
correctionl, of lease violations. The lesse. of record remain.
liable for lease operation. despite the presence of an operator.
4) C.F.R. 3;1'2.1 (198S). Th.~efore, if you baye knowled98 that
an operat.oz. 1. in bankruptcy and alght prove r.calcltrant, notIfy
the.leasee by copy of any notice, decision, or" order you .i9ht
file on thEl operator. This would enable tbe les8ee to respond.
Ad,~itionally, the operator'a bankruptcy has no effect; on the
operator'. surety. The operator's bon4 is t;hus a SQUrce of
payment. Moreover, if you comply vitb the notice proylsions of
the re9ul.t~lona, lease c~ellatlon or shutdowns may be sought.
4.3 C.F.R. 3,16].2 (1985) .

8. ff}1len the Lessee is the Debtor

GQnerally, the romedies available if the lessee 18 conducting oil
and 9as ope.ratIons are the same as when an independent operator
Is in charge. The automatic stay provisIon8 vl11 not generally
pr.avent your enforcement actions. The exceptIon would be that
le.sse cancellation might not be available. If the lease terms
reclUire action to terminate the lease, the stay might apply. cf.~ r~ T;~9g, GJO F.2d 1370 (lOth Clr. 1980) (automatic --

terminat~on for failure to pay rentals not stayed.) the same is

(fc»otnote clontinued from previous page)
Conll"ission 1~as allowe4 too have a receiver appointed as part of
injunctive :relief. ~:E:C. v. First f:inancial Group- of Texa!, 645
F.2d 459 (51th cir. 1981). Other cases, ho ever, refuse to allow
collect-ion ot a jud9men~. Although we might in an appropriate
situation a1:.tempt to push the wpenalty- exception note4 in the
Energy Xnte~~national case, this miqbt only be expe4itious if
there are h<) alternative pa~ieB to payor if the violations were
particularl)' e9reqious -!.:-..!..:-, theft or extreme environaental or
sa tety viol~ttions .

£QI If the operator had a ri9ht to earn an interest in ~h. loa8e
by Jperforma11lce of various obli9ations, a bankruptcy court miqht
vie,1 the lease as wpropertyW of the estate and the a\ltoaatic stay
lni9]lt be applicable. However, you norDlally do not 'know the terms
of s;uCn agreements. A copy of any shut-in or proposed
canc:ellation orders should therefore be filed on the operator as
well. as the .lessee. That would enable you to ascertain whether
or not t:he llaase is within the estate.
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true for righ~t.s-of ay. See 43 C.F.R. 288)(') (19BS).W
Addl'~lonal co]r1sideratlona, hoyever, exl.~ .1nc. ~h. .011 and gas
least. 1. an e:~.cutory contract.

As w~.s stated above, an execu~ory con~ract may be eltb.r accept.ed
or rtljected b:, the debtor. Prior to acQeptanc., the I is in
. 1~e1:-tain st;a'te of 11mbo--e.pecially if th. bankrup-tcy action was
f lecl prior tl~ Oct-ober 8, 1984. If -this is the cas. and you not.e
defa\llt. in llease opera-tion8, you should apprise the Regional
Solic:itor if Jr\o response is mac!e to your orders. Either the
Solic:itor o~2'rhe u.s. Attorney can invest1qate the atatus of the
proc.~edin9.-' A aotion aay be filed with the court seekin9 to
compt~l the lellsee to accept or rej ect th. lease. The bene.f i t of
such a JnOV. wlould be that, if acceptance is desired by the
debtc)r, all defaults .ust either be cured or adequat.e assurance
of p]~ompt cur.! be qiven. Adequat.e assurance of future per-
form~Lnce is a:Lso necessary. Both prepetition &nd post-petition
defa\zlts need to be addressed by the debtor. Consequences of
reje(:tion are discussed below.

If tlle lessee decides to reject the lease rather than accept. it,
in e!ISenCe, a relinquishment occurs and the BUt can file a claim
for clamages tl1at would relate back to the date of filinq of the
actic»n. The f!xtent of this claim is questionable. Some case law
exist~s to 5ta1~e that, when a lease is rejected, the condition of
the premises :ls iuaterial and no obligation exists to compel the
debtc,r to repc~ir. In re Stable Mews Associates, 41 B.R. 594
(Bkrt.cy. N.Y. 1984). However. the SUpreme Court recently held

nl Emergenc~r 'suspensions may. proceed, however. These are

~i",i]ar to in:junctions and are exercises of your re9ul.tory
power. See 4:1. C.F.R. 2883.5 and 43 C.F.R. 31'3.2(b) (1983) .
Please also nc)te that the bankruptcy court may stay actions that
ar~ ~Ot. .aut.oll~at.ic:al1y stayed- -i.Q.. tQr:mina.tions for nonr8ntal
pa}'ments. Thj.s would re~ir. a cOUrt order.

~/ A lessor is in an av~ward position 'in a bankrupt~
proceedin9- If no sum~ ar. oving on th~ dat-e the a.etion is
filed, the leB,sor ba.s no .claim. and. is not a 'creditor..
Therefore, notices of activities within the proceeding need not
be filed on the v.s. Att.orney or the BLM. ~n r~.Wai2u!:!a Tra.di~
Co., Inc., .1 B.R. 812 (Bkrtcy. Hawaii 1984). It appears that
not1Ct~uld only have to be 9iven to the lessor a8 a -party in
int.eri~st. if lease a~ceptan~e or rejection is being considered.
Bankr\Jptcy Rul,es 3017 and 6006. ~~~~er of Artic Ent.rpris.s~
~ :L6 8. R. 153 (8krtcy. Minn. 1981) .

.

.
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that a debtor cannot abandon property that is burdensome 1f such
abandoJ\Jnent i~, contrary to stat. .nvironMQntal laws. At issue
vas 8 hazat'do~l. vaste .ite. Env1roNDent;al leva of New York and
Mew Jersey reG~1red variou. action. prior to closure. ~tt.r of~ant~ ResOU-r(~.5 Co~~ , ?39 r.2d 912 (3rd Cir. 1984) .afl'd. 54 i-

L.W. 4138 (Jar,uary 27, 1986) .
..

TA'rtIfore, we be1iev. th8tt if. lesso. atte.pts to r.i-ct a
leaSft, you ah4)uld insist t.hat depart..ntal re9Ulationa dealin9
vith relinqul:;haent.a be folloved, to wit:

A leas:e 'or any 189'a1 8ubdiviaion thereof .ay be 8urrenc!ered
by the record title bolder by fLlin9 a written re1inquiah-
men~, in the proper BLM offlce. A rellnqulshm.nt ahall take
effect on the date it is filec! 8u~ject to the continued
obli9ation of the lease. and surety to make payment. of ~ll
accrued ren~al. an~ royalties end !0 place all wells on tholands t.CI be relin ished in condition for 8uspeAslon-or -

abandonnlent. in accordance w th the re ulatlons and the teras
of the J,ease,. 43 C.F.R. 3108.1 (1985) (empbeD 8 .ad.d) -

A claim for t~he CoSt of complyin9 with the und8rlined provision
sho1Jld be ..acle or the court should be request.e4 to o~d.r t~.~m.
to be comple':ed by the debtor as a condition of rejection.
Any claims for fines or assessments levied durinq the pendency of
the action Sl1ould a150 beo submitted. Accrued rental and
royalties W'~.Jld most li~fly be normal creditor claims in the
bankruptcy p;t"o.c:eed inqs .~

Potentially :a\ore reli.t avenues exist if the bankruptcy action
was filed on or after October 8, 198.. Pursuant to the 1984
ar:eJ')dments to the Bank.rupt.cy Code discussed above, acceptance or
rejection lIust occur within a specified time period and lease
tenns must be complied with in the int~rim. Hence, you ahould
e~~orce all re9ulations, with the caveat that the bankrupt~y

li/ It is noted that in a Chapter 7 liquidatIon case, the
St:preme Court held that an affirmative injunction requlr1n9 a
party to c:lean up a polluted site may ~e discharged in bankruptcy
if th~ State's action is at a point vhere only a money payment
could fulfill the obligation. Ohio v. JCovacs, 469 u.S. -, .J
L. Ed. 2d 649, 10S $. Ct. -(1985). Therefore, you should seek
coJ71pliance ~'hile the debtor st.ill has ties to the lease and has
some operative ability, rath.r than after we repossess the lease
and perform the 8hutcSovn ourselves..

'!:..Y Those t.hat accruea between the date of f11in9 .ncS the date
of :rejectio~1 would hAve priority in a distribution..ot .888eta. .

~
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court could lextend the time fcr perfcrmance of orders 188ued
within tb. firat 60 day. after the bankruptcy ac~1on va. f11ecl.
EVe'ntual acceptance or rejectlon vill haye the s..m. consequence.
as l~lscus..d aboYe.

If a plan of Z'e~r9ani/ation is thereafter confim.d, .11 clai.s
e~!stent pr.1lgr to the dat.. of the conf.1",ation of. th. plan are
dts,Qharqed. 11 U.S.C. 11141 (1984). Vhat Z'eplac.. th... cla1as
is 'the debto:r's obliqat1on to comply with th. p~an. In it,
pr8,Rxistinv tobli9ations .ay be coapromisecl or ext.nded or even
for';1ven. TJ~er.fore, 1f the plan seeks to accept a 1 , then
the ability ~~f the lessee to remec!y past defaults and assure
fu.tl~re p*rfo'rmanc. .ust be acrutiniz:ed. If the l.a.. i.
rej,!cted, tht! BLH--li'ke any other creditor--aust atte8pt to
recleive the Joeat deal possible. However I you shoulc! not. that,
i f .~hor. is ;kny ho~ that. a debtor can AmQrq8 froa a bankruptcy
as a viable lousiness, the bankruptcy court will tend to favor the
debto~r over 1~he creditors. After confirmation of the plan, the
dob~or or a: ~~.or9aniz.d entity creat.ed by the plan .ust perform
futl.lre obI i9i."'tions j ust &8 any other party would be requ1rec! to
act unless tJ..e plan provided otherwise.

VI. Cor~ra1:ions in Bankru-ptcy

Gene~rall'i, ~hc applieabili~y of th. bankrup~cy law8 in th. cas@
wheJ"e the det)tor is a corporation may be influenced by the
corl)Orate structure. A corporation 1. reqarded in lav as havinq
a pE!rson,~i~)' and existence d18tinc~ froD tha~ of ita aeveral
Jnembers.~ Essentially, the act of incorporation creates an
artj,ficial pelrson. That; corporate entity is capable of ownin9
st;oc:k in othe'r corporatione. Sinee even a wholly-owne4
sub$,idiar'i i8, considered to be a separate legal entity under the
la.., the ban~ruptcy of the parent corporation wi11 not
nec:es~arily ~e imputed too ~he subsidiary. Althou9h the stoc)f.'
owned by the first corporation will be considered an asset ot its
~ankrupt estate, it does not follow that the property owned
exclusively by the subsidiary will b.e i~pacted in any ~ay.

A subsidiary corporation should not be 'confused with a corporate
subdivision. A corporation ~ay 5tru~turally hay. nua.rou.
operational S'lJbdivisions, none of which are incorporated
separately. J'S such, they have no independent legal status and
are I=onsldere(f part of the corporation. Accordingly, bankruptcy
by tl'e corporation would impact all of the assets and property
held by its S\lbdivisions.

1979).

.

.
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VII. s~y

~~nerally. you should not cease your requlatory activitl.. due to
a ban~;ruptcy pJroceedin9. Performance should be expected and
t1nes and asse:ssmenta levied 1! the same 18 not fort.hcoming. You
.h9ul~1 note, h~~wever, that you aight not be able to collect money
fr6m t~he debtor and in certain circumstances mi9ht not be able to
t.6rmil1ate use aut.horlzat.1ons. The liabi11t.les of par'tiea other
than 1~h. one in bankruptcy are not affected.

\1~

Th is 1aemorandu.m 1s 1ntencSed to provide general 9Uidanc. concern-
ing t:t\ose area.s of bankruptcy that may illpact BLM's policIes and
proC)rams. It is not intencled to answer every questIon that may
arise durin9 t~he course of 8 specific bankruptcy case. It should
be emphasized that many of the qeneral principles outlined in
thIs memOrand\11I may be subject to exceptIon or qualificatIon in
specific instc.nces. It is also not. unusual to receive varIous
interpretations of the same provision dependin9 ~r~" the court. in
whichl the act:ion is We therefore encoura9a close
coordiinat.ion 'tith the Solicitor when bankruptcy 1. an
1ssufl. n

.(c).

Paul 8. Smyt
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